MMR (Moore’s Medical-Legal Report) – October 2009

It’s the month of Halloween so I guess it’s appropriate…but I feel this month’s cases are a little scarey.

“I'll bet living in a nudist colony takes all the fun out of Halloween.”
Charles Swartz

“Nothing on Earth is so beautiful as the final haul on Halloween night.”
Steve Almond
1. Carrion v Novoselsky – New York

Facts: A 16 year old female was taken to ED with diarrhea, a fever, cough, chest pain and rhinorrhea.  Physical exam was and she was diagnosed with bronchitis and uri.  She became increasingly weak and returned. Again, physical exam was felt to be unremarkable and no studies were done. Antibiotics were prescribed despite a diagnosis of viral syndrome.  She returned 3 days later and died of pneumonia on Christmas Day.

Plaintiff: You should have thought of pneumonia and got a chest x-ray and a CBC.

Defense: It seemed like a virus.

Result: Verdict for $3.9 million.

Editor’s Note: Pediatric deaths lead to emotional verdicts. When patients return over and over ….it is your chance to figure it out.  As we head into influenza season…the challenge is to pick the sick patient out from the crowd.

2. Whitehorn v Popescu – Minnesota

Facts: A 29 year old woman can to the ED. She had a history of lupus and complained of chest pain, dizziness, fever for 3 days of 104, vomiting, and difficulty breathing.  CXR was negative and WBC was slightly elevated.  She was discharged to follow-up with rheumatologist the next day.  The ED physician had called PMD and she was identified as a drug seeker.  She pleaded not to be discharged stating, “Please help me!” but was escorted off the property by security.  She died 2 hours later.

Plaintiff: You failed to recognize a lupus flare

Defense: I think I’ll settle

Result: Settlement for $1.95 million.

Editor’s Note: Remember drug seekers can get sick too.  If you get too obsessed with the “drug seeking battle” you may not only miss the problem, but look bad later i.e. kicking dying people out of your ER does not look good.

3. Brown v Florida Health Science Center – Florida

Facts: A 39 year old man collapsed on a bike ride.  He arrived in the ED with symptoms consistent with a stroke. His ultimate diagnosis was vertebral artery dissection with thrombosis.

Plaintiff: You failed to diagnose me.  As a result my brainstem infracted and I didn’t get heparin for 36 hours. You didn’t maximize my INR on heparin.

Defense: It is a rare problem that is not easy to diagnose.

Result: Jury verdict for defense…however the parties had agreed to a high/low agreement and thus the plaintiff received $1.5 million.

Editor’s Note: You are not expected to diagnose everything…especially if it is rare. “A doctor does not guarantee a good result”.  This is from actual legal texts.  High/Low Agreement Definition: a settlement that is contingent on a jury's award of damages and that sets a minimum amount that the defendant will pay the plaintiff if the award is below that amount and a maximum amount that the defendant will pay if the award is above that amount.

4. Diloreto v Paty – New York

Facts: A 31 year old woman went to the ED with a burning sensation in her eyes. The were red on exam.  No slit lamp exam was done. A diagnosis of conjunctivitis was made and Gentamicin was prescribed.  Follow-up was arranged for 5 days later.  The next day she returned with pain “so bad that I can not open my eyes”.  She was again diagnosed with conjunctivitis and codeine was added to her regimen.  She was given ophthalmology follow up for two days later.  At that time she was diagnosed with corneal ulcers with scarring.

Plaintiff: You should have done a slit lamp exam and called an ophthalmologist on first visit and definitely called one on second visit.

Defense: You got antibiotics which are the treatment and you caused more problems by continuing to use contact lenses.

Result: Verdict for defense.

Editor’s Note: I am aware of two recent cases we have missed of corneal ulcer in our department.  You have to do the slit lamp exam!!!  Conjunctivitis should not require narcotics…get suspicious of your diagnosis if you are needing to prescribe these for that entity.  There has to be “harm” for the plaintiff to recover.  In this case, scarring is an expected and common complication of corneal ulcer, no matter how early it is picked up.

5. Davis v Baptist Health – Alabama

Facts:   A woman fell at home and was taken to the ED.  She complained of a sore throat.  A CT scan of the brain, chest x-ray, CBC and throat culture was done.  X-rays were normal and rapid strept was negative.  She was told to follow-up with her PMD.  Later a confirmatory throat culture was positive for MRSA.  She was not advised of this result from the ED or on PMD visit.  The next month she developed overwhelming respiratory distress and died of respiratory failure due to MRSA.  

Plaintiff: You should have notified me of the culture result

Defense: The throat culture was not significant and the outcome was not a result of this.

Result: Jury verdict for $3.2 million.

Editors Note: Listen up guys!!  I am seeing an epidemic of lawsuits that focus on patients not being notified of abnormal cultures, labs, x-rays.  They have been 100% losing cases.  You have to get the info to the patient or their primary doctor or you may be sorry.
