MMR- January 2011

Happy New Year!!

"A New Year's resolution is something that goes in one Year and out the other."    Anonymous

"An optimist stays up until midnight to see the New Year in. A pessimist stays up to make sure the old year leaves."  Bill Vaugn

Legal Topic: Statute of Limitations

Scenario:  You, by mistake, give a teratogenic drug to a pregnant woman on Jan 1 of a year.

In August of the same year an ultrasound is done that shows a fetal defect: the mother is not told.

The child is born in September.

In October of the next year the mother recognizes the defect and files suit for malpractice.

Scenario #2: The same facts but instead of the mother suing, the child sues when they are 18 and realize they are funny looking.

In both cases, the doctor disputes the suit and states that the statute of limitations has expired.

How will this be decided?

Each State has their own Statute of Limitations laws with regards to malpractice.

California – 1 year

Washington – 3 years

US Army – a soldier can’t sue if they are the injured party…but can sue if family injured.

US Army – 2 years…even for kids and incompetent 

When does the clock start ticking?

Legal Language: when the plaintiff “knew or should have known”

So when a deformed baby is born…the clock starts ticking 

In our case: the doctor may argue the clock started ticking with the abnormal ultrasound was performed…”she should have known”.

When an instrument left in patient in OR…clock starts ticking when x-ray shows it….or a complication develops Some states allow children to have clock start ticking when they reach age of majority = 18

Statutes of Limitations- Recent Cases

Decosta v Gossage (Mich)- notice of suit mailed to doctor’s previous address…he didn’t get it until after statute of limitations.  Court said: “the suit is good”.

McCollough v US- Veteran paralyzed after spinal abcess.  Presented with fever, neck pain.  Dx: Feb 20, 2004. Records reviewed by experts April, 2004. Suit filed March 13, 2006.  Defense: Statute (2 years) expired. Plaintiff: Clock started when my expert labeled it as malpractice 

Court did not allow case to go forward 

Statute of Limitations Caveat: Fraudulent Concealment Rule If you do anything to prevent the patient from realizing they had an injury then the statute of limitations doesn’t apply (in our case, not telling the mother about the ultrasound result)i.e.- falsifying records, misrepresent facts to patient.

Recent Med-Mal cases: 

1. Kazazian v Jariwala - NJ

Facts: A 5 week old had complaints of fever, decreased appetite, and irritability.  A call was made to the pediatrician and the mother was told not to be concerned.  A few hours later another call was made after the condition worsened and they were directed to the ED.  Upon arrival to the ED, a spinal tap was done two hours after arrival.  Results revealed meningitis and antibiotics were given two hours after the lumbar puncture. 

The child ended up with visual loss and hemiplegia. A suit was filed for delay in diagnosis and a delay in treatment.

Result: The pediatrician settled for $1 million, and the ED settled for $800,000.

Editor’s Note: This case illustrates the classic chief complaints in young children that warn of meningitis.  They must be taken seriously and promptly evaluated.  If meningitis is in the differential, or likely, antibiotics should be promptly given.  Delay in dx and rx are the prime source of meningitis suits.

2. GF v RHH MD - Minnesota 

Facts: A 69 yo woman with COPD presented to the ED with complaints of shortness of breath and a “weird feeling” across her chest and arms. She was discharged with instructions to increase her inhaler use.  She returned the next day with chest heaviness and shortness of breath at rest.  EKG, CXR, labs were normal and the patient was admitted.  The next day she was noted to have a pulsatile 6-7 cm abdominal mass.  An ultrasound was done prior to discharge and radiology reading the next day reported a 6.9 cm aneurysm.  Five days later the patient returned with burning left flank pain.  The dx of AAA was immediately made and transfer arranged.  The patient was taken to surgery where rupture was found and repair done, but expired in the recovery room.  A suit for delay in surgery was filed against the first two physicians.

Result: Jury verdict for plaintiffs of  $256,000

Editor’s Note: When AAA is suspected, timely diagnosis and surgical consultation is imperative.  AAA that are 4 cm in diameter have 5% rupture rate in 5 years, 4-5 cm have 10% rate in 5 years and over 5 cm have 25-40% in 5 years.  Symptomatic, stable patients should be prepared for consideration of immediate surgery.  Elective surgical mortality is 1-5% while emergent surgery after rupture carries 75% mortality rate.

3. A v Clinic - Minnesota

Facts: A 16 yo male kicked at a soccer ball and missed it.  He subsequently developed groin and testicle pain and was taken to the ED 3 hours later.  A physical exam was done and the patient diagnosed as a strain and sent home.  This was despite nausea and vomiting in the ED.  The pain continued for 3 days and then the patient was taken to his PMD who immediately diagnosed testicular torsion.  At surgery a necrotic testicle was removed.

Result: The case was settled for $70,000

Editor’s Note: Testicular torsion may be associated with trauma or linked to it by patient history.  Try not to be misled.  Torsion is often associated with nausea and vomiting (visceral symptoms)…..strains aren’t.  If a case is not fitting into a diagnostic package it is wise to widen the differential diagnosis.

4. Usher v Flateau - New York

Facts: A child was placed at birth with her father since her mother was in jail.  At one month visit, the child was thriving.  At 3 month follow-up a bruise was noted and explained as due to rough play with siblings.  Vomiting was treated with a change in formula.  Symptoms continued for 3 days so the child was admitted for GI studies.  She was admitted and died of pneumonia 1 week later.  On CXR it was noted that there were multiple rib fractures.  The father pleaded guilty to manslaughter.  A suit was filed by the mother for failing to recognize Shaken Baby Syndrome and failing to report suspected abuse.  The defense was that there was no suspicion as there was not obvious prior indications and the child had been thriving.

Result: Jury rendered a defense verdict.

Editor’s Note: Of course, few of us would have suspected this.  This is just a case to highlight the need for vigilant consideration and reporting of possible child abuse.

