Moore’s Medical-legal Report - March 15, 2010
St. Patrick's Day Toast
Here’s to a long life and a merry one.
A quick death and an easy one
A pretty girl and an honest one
A cold beer – and another one!

And an Irish joke:
Paddy was driving along the road one fine day when the local policeman, a friend of his, pulled him over. 
"What's wrong, Seamus?" Paddy asked. 
"Well didn't ya know, Paddy, that your wife fell out of the car about five miles back?" said Seamus. 
"Ah, praise the Almighty!" Paddy replied with relief. "I thought I'd gone deaf!"

The Tort of Emotional Distress

In law, a Tort is when one person harms another but does not do it in a criminal way.  Examples are: not fulfilling a contract, or getting in an automobile accident.  Malpractice is a form of tort.  Emotional distress is a tort that can be found in the community but also touches medical areas.  As we know, in order to win a case you must prove all the required “elements” of a particular issue.  The elements to prove intentional infliction of emotional distress are: 

1. Intentional or reckless act

2. Extreme and outrageous conduct- (it must be heinous and beyond the standards of civilized decency or utterly intolerable in a civilized society)
3. Causation (the action causes the injury)

4. The injured person must actually suffer emotional distress

            (most commonly there must be a proven injury, ie “I can’t sleep”

               “I can’t work” “I’m depressed” and usually backed up by medical 

             (psychiatric) care)

I came across a case.

Estate of Nathan Walter v Memorial Hermann Hospital System – Texas 
Facts: A woman in her mid-30’s gave birth to twins.  One of the twins became septic.  When the parents came to visit they found a crew filming the doctors treating him in the ICU.  A member of the crew handed the parents a consent form.  The form was signed and the baby died shortly after.  A month later the parents signed another form giving permission to air a story focusing on the couple and their baby.  The parents claimed mental anguish after they viewed the story on air.  They especially were upset when a radio talk show discussed how the couple had “exploited” their own child’s death.  They claimed they were coerced into signing the form and believed that was the only way they would get to stay with their baby.  They also claimed that they thought the focus on the filming was profiling the resident doctor involved.  The hospital claimed that the consent was valid.  However, the hospital settled the suit.

Editor’s Note: This is not a rare or unheard of tort in Emergency Medicine.  At a prior institution that I worked, a picture was taken of an injured and disfigured patient without permission.  It later appeared on several web sites on the internet.  The patient settled with the hospital for a reported $1 million.  There also have been successful suits where the products of conception after a miscarriage are left in view of the mother in the room or the family of a patient is given horrible news in an inappropriate way.  

There are two ways to avoid this kind of litigation:

1. Communicate well

2. Be nice

1. EM v Chui – Massachusetts
Facts: Patient transported to ED after MVA. Immobilized by EMS.  General Surgery did initial exam with interpreter.  X-rays were done and she returned to ED. Patient claims that resident inserted their fingers into her rectum and vagina without her permission and despite her protest.  She was alone and unable to call for help.
Plaintiff: You did sexual assault and inflicted emotional distress.
Defense: You never complained at the time or on subsequent visits.
Result: Verdict for defense.
Editor’s Note: If you go to court you have already lost…because of time and money utilized. Communication can often prevent litigation.  Always a good idea to have chaperone/others in room when private areas of the body are examined.
 
2. Mitchell v Simmons – Alabama
Facts: A four month old was taken to the ED with 2 days of respiratory distress. The patient was given breathing treatments and Tylenol and was released after improvement. The next morning the child was found dead. Autopsy revealed minor respiratory findings.  
Plaintiff: You shouldn’t have discharged my child
Defense: They were improved with normal vitals.
Result: Verdict for defense
Editor’s Note: The law clearly states that a physician is bound to provide reasonable care. A physician does not guarantee a good outcome, and is not necessarily responsible for a bad one.
 
3. Thompson v Holy Spirit Hospital – Pennsylvania
Facts: A man developed chest pain, diaphoresis and shortness of breath.  His wife gave him and aspirin and he arrived at the ED via EMS. He also had numbness in his arms and right leg.  Thirty minutes after arrival he had EKG, CXR and labs done.  Ten minutes later he went into cardiac arrest and died.  Autopsy revealed cardiac tamponade due to an aortic dissection.
Plaintiff: You did not see him for 45 minutes and so he died.
Defense: The care was adequate.
Result: Verdict for defense.
Editor’s Note: Again the law clearly states that a physician does not guarantee a good outcome.  For malpractice to occur there must be harm.  If a patient would have likely died irregardless of action or inaction then there is no harm done by the provider.

4.  Bertin v Tecklinberg-  Md. 

Facts: A 50 yo man presented to the ED with chest pain and shortness of breath.

He was admitted as acute coronary syndrome with elevated enzymes and put on aspirin and nitroglycerin as well as anticoagulants.  An angiogram was done and was completely normal.  It was thought the patient had coronary spasm.  He was released but returned the next day c/o shortness of breath and chest pain.  He arrested and died in the ED.  An autopsy revealed pulmonary embolism.

Plaintiff: You missed the diagnosis

Defendant: You got anticoagulants anyway, the PE occurred after discharge, the PE could have been caused by the angiogram itself.

Result: Verdict for defense.

Editor’s Note: A study showed that moderate or massive PE is associated with elevated troponin in 32% of cases and portends a worse outcome. Circulation. 2000;102:211  Another recent study of 56 high probability lung scans with chest pain had only one with elevated troponin.  Heart Lung. 2005 Mar-Apr;34(2):142-6.  It is possible that in the case above the elevated enzymes WERE from the PE but it’s easy to see why there was a defense verdict because the care was very reasonable.  PE is often mistaken for other illnesses, especially pneumonia.
