MMR May 2010 – Moore’s Medical-legal Report

“Being happy doesn't mean that everything is perfect. It means that you've decided to look beyond the imperfections. <http://thinkexist.com/quotation/being_happy_doesn-t_mean_that_everything_is/250952.html> ”

“We tend to forget that happiness doesn't come as a result of getting something we don't have, but rather of recognizing and appreciating what we do have.” 

Frederick Keonig

Medical Legal News:

A consumer advocacy group has recently condemned the 2003 Texas $250,000 cap for non-economic damages as not achieving their goals of reducing medical costs or increasing the number of physicians available to the public.

They cited that insurance premiums for physicians have gone down, but that insurance payouts have gone down to a greater degree, thus the insurance companies are seeing greater profits and not passing them on to consumers.  Texas health care costs have grown at twice the national average and premiums are soaring.  The number of doctors per capita has only increased 0.4 percent since the cap was enacted.

Med-mal caps-

Caps are being increasingly challenged in courts as unconstitutional utilizing the Equal Protection Clause of the Constitution.  It says that everyone must be treated equally.  Caps do not do that because an older person gets the same as a young person with a whole life to live (less per year of life) and a more severely injured person does not get any more than a less injured person.  Recently, in Illinois, another constitutional challenge to caps occurred using a unique argument.

Lebron v Gottlieb Hospital - Illinois

A challenge was filed on behalf of a 4 year old who had severe neurologic damage during delivery and whose damages would greatly exceed the Illinois cap of $500,000 for doctors and $1 million for hospitals.

The argument was that the law infringed on the Constitution's mandate of the separation of powers and "the inherent power of the judiciary".  The court ruled that it is their power and perogative to evaluate damages in a given case and not the role of the legislature via a pre-determined law.  The legislature can not reduce the amount determined by a court.  

The minority said, "you are doing the exact thing you are condemning.....second guessing another branch of the government."

Georgia Malpractice Cap: Even more recently now Georgia has ruled that the state malpractice cap is unconstitutional.

Nestlehutt v Cole – Georgia

Facts: A woman had a facelift operation which had many complications and left her disfigured and required multiple subsequent surgeries.  A jury awarded her $1.265 million but this was capped because of the state cap of $350,000 for pain, suffering.  The case was appealed to state Supreme Court.

Result: The Supreme Court of Georgia ruled the cap unconstitutional and allowed the entire award.  It stated: The 2005 law's cap on damage awards "clearly nullifies the jury's findings of fact regarding damages and thereby undermines the jury's basic function," Chief Justice Carol Hunstein wrote for the court. She added, "The very existence of the caps, in any amount, is violative of the (constitutional) right to trial by jury."

Be aware that the state caps laws on medical malpractice are increasingly being challenged and put by the wayside.

Some recent cases:

1. Hanson v Coulson - Illinois

Facts: A 62 year old male developed sudden onset of chest pain while driving and also pain radiating to his hip.  EMS were called and brought him to the hospital.  A CT scan of the aorta was ordered but cancelled due to a creatinine of 2.2.  The paitient was elevated on a R/O MI protocol.  He continued to have intermittant chest pain and hypertension on the floor but the nurse did not call the admitting doctor.  Twelve hours after admission he coded and died.  Autopsy revealed ruptured aortic dissection.

Plaintiff: You didn't pursue my diagnosis.

Defense: You would have died anyway

Result: The ED doctor got a defense verdict.  Admission doctor settled for $550,000

2. Harley v Akhondi - Georgia

Facts: A 28 year old went to the ED for a fever. No focus was found on work-up.  He returned on another visit with fever and aching. Rocephin was given.  Within 5 minutes he complained of shortness of breath.  Benadryl and Phenergan were given.  The patient lost their mental status and died 22 minutes later.  Autopsy revealed "death due to rocephin and medical misadventure"

Plaintiff: You should have given epinephrine

Defense: The autopsy was superficial and did not show anaphylaxis, rocephin was appropriate.

Result: Verdict for defense.

Editor's note: Anaphylaxis is very rare with a 3rd generation cephalosporin.  A major pitfall in treatment of anaphylaxis is delay in administration of epinephrine.

     3.  Paz de Jimenez v Anonymous – Mass 

Facts: A 10 year old girl went to the ED with abdominal pain and vomiting.   The ED doc diagnosed appendicitis v renal colic.  After labs and plain xray she was discharged with a diagnosis of non-surgical abdominal pain.  The patient returned one hour later.  The same physician released her again.  The next day she returned in severe distress.  Another physician evaluated her and released her with a diagnosis of constipation.  Follow-up was arranged for 10 days later.   On the follow-up visit, the patient was immediately sent to the ED.  Radiologic study revealed a torsed ovary that was necrotic.

Planitiff: You failed to order the proper test.

Defense: I think I’ll settle this one.

Result: $300,000

Editor’s Note: Like the case above, it takes a lot of compulsiveness to see a patient who has just been discharged but often becomes very important to do.  A patient who returns recurrently to the ED is giving us a chance to make the right diagnosis in many instances. 

It is important to beware and seize the opportunity.  Part of a good defense is timely follow-up in unknown cases.  Constipation is frequently listed as a discharge diagnosis on patients who return later with serious pathology.  One of my attendings always warned, “constipation is serious doo-doo”.

     4. Woodard v Memorial North Park Hospital- Tenn 

Facts: A 38 yo male was taken to an ED with a complaint of back pain radiating down his leg.  The patient was evaluated by the first ED physician and was not found to have neurological deficits. He was released with pain medicine and ice instructions.  In the lobby he screamed in pain. He said he couldn’t feel his legs and wet his pants.  The nurses relayed the information to the new ED doc on duty who reviewed the medical record and refused to see him again.  The patient did not improve over the weekend and went to another ED.  He was diagnosed with a cauda equine syndrome and went to surgery immediately.

Plaintiff: You missed the diagnosis.

Defense: I think I’m gonna settle this case.

Editor’s Note: In our busy days it is so hard to take on more work when a nurse asks you to get involved in a patient that “isn’t yours” or is already discharged.  The safest thing to do is to re-evaluate or evaluate a patient when a sincere request is made.
