Moore’s Medical-legal Report (MMR) – September, 2009
For new subscribers I wanted to share how this letter got its name…beside the literal name.

It is named after the MMR.  Now that is a vaccination.  With a vaccination, one is exposed to a small sample of the disease, in order to avoid the big “case” later.  Note the parallel to the newsletter….exposure to malpractice cases helps us avoid our own serious case in the future.

Quotes this month are in honor of my daughter who just started med school.

“Our greatest glory is not in never failing, but in rising up every time we fail.”
Ralph Waldo Emerson
“It's not that I'm so smart, it's just that I stay with problems longer.”
Albert Einstein
1.Bubb v Brusky - Wisconsin  July 2009

 

Facts: A patient presented to an ED after a syncopal episode with collapse.  He was diagnosed with a TIA.  Neurology was consulted and it was agreed to discharge him to call the neurologist and get follow-up.  He called and got an appointment for 1 week later.  Two days after his ED visit he suffered a severe stroke with permanent left sided deficits.  

 

Plaintiff: You should have admitted me, you should have done an ultrasound and you would have found my 90% carotid stenosis, operated on me and prevented my stroke.

 

Defense: You care was within the standard.

 

Result: The jury returned a defense verdict.

 

HOWEVER: The patient appealed. He said that there were alternative ways of approaching his care and that he should have received informed consent from the ED doctor and the choice of admission or discharge.  And that the jury should have been instructed that Wisconsin law requires doctors to inform patients of alternatives in care. The Supreme Court agreed and instructed there be a re-trial with this jury instruction.

 

Editor's Note: Important recent case from July of this year. I am seeing TIA as a litigated area over and over after a stroke closely follows.  There is a significant risk of stroke within the first week/month after a TIA.  This court expected the ED MD to explain to the patient the alternatives of outpatient follow-up or inpatient work-up for TIA.

2.Ruiz v Diorio – New Jersey

 

Facts: A 43 year old man was in an MVA.  Multiple lacerations were repaired and a hip x-ray was done after the patient stated he could not bear weight on his leg.  The radiologist read the films as normal.  He was treated with morphine and released by the ED physician despite continuing to have “10 out of 10” pain.  The patient returned 3 days later and saw the same ED MD. He reviewed the films himself and recognized a hip dislocation.  His sciatic nerve was permanently damaged and now has a limp, foot drop and requires a brace.

 

Plaintiff: You failed to diagnose me. You should have looked at your own films.  You should have had clinical suspicion.

 

Defense: It’s appropriate to rely on the radiology reading. Your nerve damage was already done.

 

Result: Jury award of $350,000. ED physician 30% at fault so paid out $105,000.

 

Editor’s Note: Feel very uncomfortable (no pun intended) discharging a patient in severe pain who can’t walk. Posterior hip dislocations will be missed if the lateral view isn’t clearly reviewed.  It behooves us to look at our own x-rays that are ordered.  You will be held partly liable when the radiologists misses findings.

 

3. Adkins v Salisbury – Massachusetts

 

Facts: A 26 year old woman delivered a child in February. Four months later she went to the ED with complaints of shortness of breath, chest pain, and cough. CXR showed cardiomegaly.  The ED physician diagnosed bronchitis and discharged her with an antibiotic.  She returned a month later with nausea, vomiting, and diarrhea.  Again a CXR showed cardiomegaly.  The ED physician diagnosed a viral syndrome and released her. Eight days later she presented with the same complaints along with leg edema.  She was given diuretics and referred to her primary physician.  Four days later, she was diagnosed with cardiomyopathy and received a heart transplant a month later.  Only the final physician was sued.

 

Plaintiff: You missed my diagnosis

 

Defense: When I saw you the damage was done

 

Result: Verdict for $4 million.

 

Editor’s Note: A diagnosis to consider in a post-partum woman.

 

 

 4.  Hana v Chams – Illinois

 

Facts: A woman at 27 weeks gestation went to the ED with vomiting and abdominal pain. She was diagnosed with gastritis and reflux and put on Mylanta.  An ultrasound was done and labs showed elevated LFTs.  US was normal. The patient was turned over to another ED doctor who called her private OB physician. A non-stress test was then done which was normal.  She was then discharged.  Two days later the patient returned with abdominal pain, further tests revealed HELLP syndrome.  An emergency C-section was done leaving the child severely brain damaged. The patient developed a liver hematoma that took a long time to resolve.  

 

Plaintiff: You should have diagnosed me on the first visit.

Defense: OB Doctors: The ED guys didn't tell us about the abnormal lab tests.  

This was an atypical presentation. The child was so premature that the outcome would have been the same.

Result: The ED physicians settled for $1.5 million.  OB docs went to trial and jury returned a verdict for $6.1 million.

5.  Anonymous v Anonymous

 

Facts: A 15 year old female presented with nausea, fatigue, dizziness and right lower quadrant pain. She had a pulse of 124 and was afebrile.  Labs returned with WBC of 17. Negative pregnancy test.  The physician noted tenderness in the RLQ but no peritoneal findings. Pelvic exam was not done.  CT scan was ordered and revealed no appendicitis with a hemorrhagic right ovarian cyst.  She was seen in the ED the next day with continued pain and a BP 61/42.  The abdomen was diffusely tender.  Pelvic exam was unremarkable except tender right adnexa.  WBC was now 2.5.  Repeat CT revealed free fluid, with bilateral adnexal cysts.  US was done with similar results.  The patient was taken by OB to laparoscopy which was converted to laparotomy with purulent peritonitis.  The patient deteriorated and died.

 

Plaintiff: You failed to do a pelvic exam or ultrasound on the first visit or get surgical consult.
Defense: The pelvic was unremarkable 30 hours later thus it would have been use-less. The diagnosis was reasonable.  Cysts require no further action or care.  This was an atypical presentation of TOA.

 

Result: Jury returned a defense verdict in 30 minutes.

 

Editor's Note: The role of the jury is to take the expert opinions, presented facts, and then decide if the standard of care was met.  Interesting in this case was that performing a pelvic exam in this female abdominal pain was not considered crucial; as it did not make a difference.  What mattered was that the care was "reasonable."

