Moore’s Medical-Legal Report – November 2010

“An optimist is a person who starts a new diet on Thanksgiving Day.”  Irv Kupcinet

“Thanksgiving is an emotional holiday. People travel thousands of miles to be with people they only see once a year. And then discover once a year is way too often.”  Johnny Carson

“I celebrate Thanksgiving in an old-fashioned way. I invited everyone in my neighborhood to my house, we had an enormous feast, and then I killed them and took their land.”      

          John Stewart
1. Mena v Salcedo et al - California

 

Facts: A 34 year old woman was seen at an urgent care with headache, nausea, and vomiting.  She was diagnosed with migraine and given Imitrex.  Two days later she was seen by her primary MD with continued symptoms and was referred to an ED where she had a negative CT scan. No LP was done. Four days later she went back to the urgent care with the same symptoms and they were treated.  The next day she saw her PMD who referred her to neurology.  She was evaluated by a neurologist 17 days later.  An MRI was ordered but never done.  Twelve days later she was seen by another provider and given Imitrex. The next day she went to the ED and was given Imitrex. Five days later she collapsed and was diagnosed with a ruptured aneurysm.  After a month in a rehab hospital she is left with cognitive deficits.

 

Plaintiff: You failed to diagnose me in a timely way.

Defense: We thought our diagnosis’s were good.

 

Result: Defense verdict by jury.

 

Editor's Note: Sometimes it is better to be lucky than good.

2. Rhodes v Malik and Raziuddin - Illinois

 

Facts: A 29 year old male felt dizzy and light headed while catching a train. He had syncope and was alert when EMS arrived. At the ED he was seen by Dr #1 who ordered a CT scan, CXR, drug screen and EKG. Results were pending when he signed over to ED Dr #2. All the tests returned negative and the patient was discharged as "Possible Seizure" and referred to PMD for outpatient EEG.  Later that day he collapsed and died. Autopsy revealed pulmonary embolus.

 

Plaintiff: You should have done a d-dimer and CT scan of chest.

Defense: His symptoms did not suggest PE.  He would have died anyway.

 

Result: Jury verdict of $2.7 million against ED MD #2.....ED MD #1 was found not at fault.

 

Editor's Note: I have seen multiple cases recently, with big awards, for missed PE, that presented with a chief complaint of syncope.....beware!!  Note that the doctor that made the disposition, took the hit....so be careful when taking patients in sign over....you are very much a part of the process.

3. Ford v Kaiser - California

 

Facts: A 33 year old male came to the ED with vomiting, dizziness, difficulty speaking and difficulty walking along with a headache within one hour of symptom onset. He was evaluated and discharged with a diagnosis of food poisoning. The chart noted he had eaten chocolate cake just prior to arrival. The patient testified that he could not walk or talk normally when he was discharged. The patient returned and was diagnosed with left sided infarct of the frontoparietal lobe, occipital lobe, and cerebellar infarct. He is left with memory problems and confusion.

 

Plaintiff: You didn't make the diagnosis. You should have/could have given me tPA.

Defense: It seemed like food poisoning. tPA wouldn't have helped.

Result: Arbitration award of $2.1 million.

 

Editor's Note: Realize vertigo is a symptom, not a diagnosis, and can be associated with intracranial catastrophes. With vomiting, dizziness, and headache...consider the cerebellum as an etiology. I am aware of several cases recently with "young stoke" so try to avoid age bias and discounting this diagnostic possibility.

4. Smith v Hofman - Missouri

 

Facts: A 65 year old woman presented to the ED with weakness, dizziness, eye problems and inability to move left arm normally. A CT scan was negative per radiology. She was discharged with a diagnosis of dizziness/near syncope and sinusitis. She was given antibiotics.  The next morning she awoke with a left sided hemi-paresis.  A re-read of CT showed CVA that was more than 6 hours old.

 

Plaintiff: You failed to diagnose my stroke.  You should have given me tPA.

Defense: Your evaluation didn't support diagnosis. It was too late to give tPA

 

Plaintiff: Counter- I had my symptoms for only 1 1/2 hours.  Intra-arterial tPA can be given up to 6 hours.

 

Result: Verdict for defense.

 

Editor's Note: Want you all to be away of the status of tPA suits and arguments being used.

5. Deleon v Troyer - Arizona

 

Facts: A 19 year old woman was assaulted and presented to the ED with complaint of pain in the left leg.  The patient had an x-ray done which revealed a tibia plateau fracture.  A knee immobilizer was placed and the patient was instructed to non-weight bear and follow-up with an orthopedist.  No appointment was made from the ED. The patient did not initiate an orthopedic follow-up. The patient was subsequently diagnosed with a popliteal artery injury that required a below the knee amputation.

 

Plaintiff: You should have consulted an orthopedist....they would have made the diagnosis and saved my leg.

Defense: My chart reflected a normal neurovascular exam. You failed to comply with your instructions. You didn't return when your leg changed color.

 

Result: Jury verdict for defense.

 

Editor's Note: One key defense in malpractice is contributory negligence. If the patient does not do what they are told then they "contribute" to the bad outcome.  Arizona law has "pure comparative negligence".  It that state, even if the patient is 90% of the fault...it allows them to collect 10% of damages.  So in this case, the jury clearly felt the doctor's care and documentation were appropriate.  Shows that a good chart, with good H and P.can be invaluable.

